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II. STATEMENT OF THE CASE

A. Nature of the Case

This is an appeal from an order denying Appellant Dean Harrell's post-conviction relief
petition seeking DNA testing and granting the state's motion to dismiss. Relief should be
granted because the district court erred in concluding that DNA testing should not be allowed
because it did not have the potential to produce new, noncumulative evidence that would show
that it is more probable than not that Mr. Harrell is innocent. I.C. § 19-4902(e)(l). The
conclusion was erroneous because it was based upon an incorrect analysis of the record and the
evidence which would be produced by DNA testing. R 184-192.
B. Procedural History and Statement of the Case

In 1999, Mr. Harrell was convicted of rape and sentenced to a unified life term with a
minimum term of 25 years. R 49.
Mr. Harrell appealed and the Court of Appeals denied relief in an unpublished decision
entered July 25, 2001. R 49-50.
Thereafter, Mr. Harrell filed a petition for post-conviction relief raising the claim of
ineffective assistance of counsel. Relief was denied by the district court and the Court of
Appeals affirmed this denial on March 19, 2004. R 50.
Mr. Harrell filed a second petition for post-conviction relief which was ultimately
summarily denied. The Court of Appeals affirmed in an unpublished opinion on September 9,
2010. R 50.
On January 24, 2011, Mr. Harrell filed a prose "Motion to Present Newly Discovered
Evidence." R 14-17. Counsel was appointed, and counsel filed an Amended Third Petition for
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Post-Conviction Relief Requesting DNA Testing. R 49-55. Mr. Harrell requested DNA testing
of blood found on his underwear and jeans, rape kit vaginal swabs of the victim, pubic hairs (if
any) collected from the victim, and fingernail scrapings (if any) taken from the victim. Identity
was an issue at trial and Mr. Harrell stated that he is innocent. Mr. Harrell alleged that "the sum
total of testing requested has the potential to produce new, noncumulative evidence that would
show that it is more probabl[e] than not that Petitioner is innocent." R 53.
The district court took judicial notice of the underlying criminal case transcripts, R 195,
and summarized the evidence presented at trial in its order denying the motion for DNA testing
and granting the state's motion to dismiss. R 187-190. 1
At the criminal trial, the victim, S.K., testified that on July 28, 1998, she and some friends
went to two bars in Burley, Idaho, and stayed at the second bar, The Rendevous, until closing
time. S.K. danced and drank. She drank so much that she was, by her own judgment, clearly
intoxicated. After the bar closed, several people went to S.K. 's house where they ate breakfast
and socialized both in S.K.'s house and a neighbor's house. R. 177. Trial Tr. p. 20, In. 1 - p. 21,
In. 10; p. 26, In. 12 - p. 33, In. 25.
S.K. testified that she cannot remember having seen Mr. Harrell or his nephew Jason
Hale at The Rendevous, nor had she ever met either of them. Trial Tr. p. 27, In. 10 - p. 28, In. 2.
S.K. was tired and decided to go to bed leaving some of her friends at the neighbor's
house. She went into her house, locked the door, and went to bed. She next remembered being
in bed with a man on top of her. She tried to push him away, but he resisted. She tried to get
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This Court has also taken judicial notice of the trial transcripts per its order of June 4,

2012.
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away and the man pulled her hair. She screamed and the man told her to shut up and began
punching her face. He pulled her off the bed and pushed her face into a pillow and she choked
on her blood. Then he let her up so she could breath and she asked that he not hurt her children.
R 177.

Her eyes were now swollen almost completely shut. The man asked her to perform oral
sex and took her by her hair into the kitchen to rinse out her mouth. While he told her not to look
at him, she could see he was taller than she was and had dirty blonde hair. But, she did not
recognize him. R 177.
The man took her back to the bedroom and told her that if she did not submit he would
kill her children. At that point he raped her. Then he told her to lay on her stomach where she
remained until she heard him leave and what sounded like a pickup driving away. Thereafter,
she went to the door where her friends were knocking. R 177.
S.K. could not identify her attacker. She testified,"... I have no idea who he is." Trial
Tr. p. 45, In. 24.
Ms. Vega and Ms. Nanez were the friends who went to S.K.'s house and knocked on the
door. Eventually, a man came out shut the door and locked it, telling the women that S.K. was
asleep. Neither could testify that she saw the man's face, although Ms. Vega testified that the
man was wearing the clothes she'd seen on Mr. Harrell earlier in the evening and Ms. Nanez
testified he was wearing a baseball cap. The man went to his pickup and drove away without
turning on his lights. R 188.
Ms. Vega testified that she met Mr. Harrell for the first time at The Rendevous that night.
He was very polite and they danced. However, he said that she had "child-bearing hips" which
3

she did not like. Trial Tr. p. 175, In. 18 - p. 178, In. 11.
Ms. Vega testified that Mr. Harrell was wearing a tan ribbed tank top with a hole in the
belly. He also had on faded Wranglers, brown boots and a hat with "holes on the side" "kind of
like a baseball cap." Trial Tr. p. 178, In. 17 - p. 179, In. 4.
Ms. Christiansen, who was at the bars and the party, testified that she saw Mr. Harrell at
The Rendevous and the party and that he was wearing a white ribbed tank top with a hole by the
belly button, faded blue Wranglers, white scruffy cowboy boots, and a green baseball cap. Trial
Tr. p. 152, In. 14-17. (In her statement to the police taken at the time of the offense, Ms.
Christiansen wrote that Mr. Harrell's tank top was beige, not white. Trial Tr. p. 169, In. 19-22.)
Ms. Christiansen played pool, accepted drinks from and danced with Mr. Harrell, and he behaved
in a perfectly fine manner towards her. He did nothing suspicious or out of the ordinary. Trial
Tr. p. 153, In. 10 - p. 154, In. 14.
Ms. Christiansen testified that there were "a bunch of people" at the party. Trial Tr. p.
159, In. 8-13. Toward the end of the party, she and Jason Hale and a number of other people,
including Mr. Harrell, decided to go break into Oakley Hot Springs. Trial Tr. p. 162, In. 1-16.
The next day a detective questioned Jason Hale, who fit the description of the rapist given
by the witnesses. He told the detective that Mr. Harrell had been at the party. Trial Tr. p. 88, In.
23 - p. 89, In. 3; p. 135, In. 14 - p. 136, In. 4. Mr. Harrell was contacted and told the detective
that he had been at the bar and a party in Burley. Upon request, Mr. Harrell took the detective
into his home and let him look around. He gave him a tank top and jeans that the detective
believed looked like they had bloodstains on them. When Mr. Harrell took the jeans off, the
detective thought his underwear looked like it had blood on it also, and Mr. Harrell gave him the
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underwear. The detective also noticed some lace up leather boots that also looked like they had
blood stains on them. Trial Tr. p. 92, In. 2 - p. 97, In. 18.
Mr. Harrell agreed to be interviewed at the sheriff's office. The detective testified that he
had what looked like several fresh abrasions on his right hand. Mr. Harrell denied raping S.K.,
but did eventually confess that he had consensual sex with her. After that, he confessed that
things got out of hand and later he signed a statement saying that S.K. told him she did not want
to have sex and that was when things got out of control. R 189.
The detective testified that he used three techniques to get Mr. Harrell to confess: 1) a
theme technique in which he created a theme that would induce a confession; 2) a confrontational
technique wherein the detective told Mr. Harrell that he knew that Mr. Harrell was lying when he
denied raping S.K.; and, when both those failed, 3) a minimization technique so that in Mr.
Harrell's mind things would not be so bad ifhe confessed. Trial Tr. p. 102, In. 6-19.
These techniques finally worked because Mr. Harrell eventually confessed to consensual
sex and later said that things had gotten out of hand. However, the evidence at S.K.' s house did
not match the confession. There were no indications of clothing being removed and left in the
living room and no signs of a struggle in the living room contrary to the account given by Mr.
Harrell. Trial Tr. p. 133, In. 15 - p. 134, In. 7.
At trial, the only DNA evidence offered was relative to the bloodstain on the underwear.
The other evidence was not tested even to determine whether the "stains" were actually blood
stains. Trial Tr. p. 125, In. 25 - p. 126, In. 25. The results of tests on the underwear stains
excluded Mr. Harrell as a source and included S.K. as a potential source. R 189. However, the
state's expert testified that "when a group of people of Caucasian descent were tested, and the
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frequencies of the types established, that the combination that is listed for the major type blood
stain on the briefs, would have an expected frequency of about 1 in 2100 people." Tr. p. 232, In.
20-25. Mr. Harrell supported his amended petition with an affidavit from Greg Hampikian, PhD,
an expert on DNA testing, stating that with the testing now available, the blood stain could be
tested to match to a single individual with a random match probability of 1 in quadrillions as
opposed to 1 in 2100. R 57.
Also at trial, Mr. Harrell testified he got the abrasions on his hands while repairing a truck
earlier in the day. Trial Tr. p. 281, In. 6 - p. 282, In. 24. He testified that he did not rape S.K.
and had not even been alone with her. He testified that he had been sitting in his pickup truck
outside her house waiting for his nephew, Jason Hale. When Jason got into the truck, he was
acting nervous and had blood all over his shirt which was also a tank top. During the drive
home, Jason gave Mr. Harrell a cigarette which also had blood on it. The blood got onto Mr.
Harrell's hand. After Jason and Mr. Harrell arrived home, Mr. Harrell urinated outside his truck
and then helped Jason wash his (Jason's) clothes in a ditch. Mr. Harrell testified that his
confession to having sex with S.K. was false. He believes that Jason raped S.K. Trial Tr. p. 304,
ln.10-p.310,ln.13;p.316,ln.10-p.317,ln.25.
By the time Mr. Harrell's request for DNA testing came before the district court, the only
remaining bit of evidence available was the underwear. R 190. The court denied testing on the
underwear stating that such testing would not show by a preponderance of the evidence that Mr.
Harrell is innocent. The court stated that the lack of S.K. 's blood on the underwear would not
provide evidence of another perpetrator, would not remove Mr. Harrell from the scene of the
crime, and would not affect an analysis of all the other surrounding circumstances and evidence.
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In particular, the court noted Mr. Harrell's identifiable bloodstained clothing, his physical
appearance, the presence of his truck near S.K.'s residence, his presence at the party, his verbal
and written confessions, the abrasions on his hand, and the lack of any evidence other than his
own testimony to point to any other perpetrator. R 190-191.
The court denied testing and summarily dismissed Mr. Harrell's petition. R 191. This
appeal timely followed. R 205-207.

III. ISSUE PRESENTED FOR REVIEW
Did the district court err in denying DNA testing of the blood stain and summarily
dismissing the petition?

IV. ARGUMENT
A. The District Court Erred in Denying DNA Testing and Summarily
Dismissing the Petition
Idaho Code § 19-4902(e) controls the question of whether DNA testing should be granted
in a specific case. That statute provides:
The trial court shall allow the testing under reasonable conditions designed to
protect the state's interests in the integrity of the evidence and the testing process
upon a determination that:
(1) The result of the testing has the scientific potential to produce
new, noncumulative evidence that would show that it is more
probable than not that the petitioner is innocent; and
(2) The testing method requested would likely produce admissible
results under the Idaho rules of evidence.
(Emphasis added).
The issue in this case is whether the district court erred in concluding that testing of the
bloodstain on the underwear did not have the potential to produce new, noncumulative evidence
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that would show that it is more probable than not that Mr. Harrell is innocent.
The district court concluded that the testing did not have the potential to produce such
evidence because even if the bloodstain did not come from S.K., the results would not point to a
different perpetrator, remove Mr. Harrell from the scene of the crime, or affect the analysis of the
other surrounding circumstances and evidence. This conclusion was incorrect.
The district court was simply mistaken in its conclusion that if the DNA testing showed
that the bloodstain on the underwear was not from S.K. that would not point to a different
perpetrator. According to the evidence, the scene of the rape was bloody. S.K. choked on her
own blood prior to performing oral sex on the rapist. It is highly likely that her blood would be
on the underwear of the perpetrator. If her blood was not on someone's underwear it would be
probative that the owner of the underwear was not the rapist. The lack of her blood on the
underwear would be akin to the glove that did not fit O.J. Simpson - while the too small glove
did not prove who was guilty, it went to show that O.J. was not guilty. The lack of blood would
not show who the rapist was, but it would show that it was not Mr. Harrell.
And, while it is true that the lack of S.K. 's blood on the underwear would not remove Mr.
Harrell from the scene of the party, many innocent people were at that party. In fact, even
assuming the rapist was at the party, everyone at the party except the rapist was innocent. Mr.
Harrell's presence there was not enough to negate his claim of innocence.
The lack of S.K. 's blood on the underpants would greatly affect the analysis of the other
surrounding circumstances and evidence. No one could identify Mr. Harrell as the perpetrator.
At trial, the detective testified as to the centrality of the blood on the underwear evidence to the
proof of guilt stating, "[my] opinion was that if we could put her blood on his underwear, there

8

was only one way to get there." Tr. p. 135, In. 11-14. Without the blood, Mr. Harrell was one of
many guests at an after hours party undoubtedly fueled by drink and possibly other intoxicants.
He was wearing what was probably typical of many people that night in Burley, Idaho - baseball
cap, tank top, jeans, boots. And, while the police might have believed that Mr. Harrell's jeans
had bloodstains on them, the state presented no actual evidence that there were even stains, let
alone that any stains were connected to the rape. And, Mr. Harrell was driving what was
probably typical of many of the guests - a pickup truck. Absent the blood stain on the underwear,
there was no more to tie Mr. Harrell to the rape than there was to tie probably several other men
at the party that night to the offense. Given no one could identify the rapist - and given the blood
was the only conclusive link between Mr. Harrell and the offense - DNA testing that could prove
that the blood was not from S.K. clearly would change the analysis of the circumstances and
evidence. It was the blood stain that took the circumstances and evidence from being consistent
with innocence to being consistent with guilt.
This is true even considering Mr. Harrell's confession. Mr. Harrell has now stated that he
falsely confessed. False confessions happen for a variety of reasons. See Steven A. Drizin &
Richard A. Leo, The Problem of False Confessions in the Post-DNA World, 82 N.C. L. Rev. 891
(2004), analyzing 125 recent cases of proven interrogation-induced false confessions (cases in
which indisputably innocent people confessed to crimes they did not commit). As noted in the
article, the techniques used on Mr. Harrell including the theme, confrontation, and minimization
techniques have in the past resulted in demonstrably false confessions.
In short, the district court erred in concluding that the DNA testing requested in this case
did not have "the scientific potential to produce new, noncumulative evidence that would show
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that it is more probable than not that the petitioner is innocent. I.C. § § 19-4902(e)(l). For this
reason, the order denying DNA testing should be reversed and the case remanded for testing and
further proceedings.

V. CONCLUSION
For the reasons set forth above, Mr. Harrell requests that the order denying DNA testing
and summarily dismissing his petition be reversed and the matter remanded for testing and
further proceedings.
Respectfully submitted this ~ y of February, 2013.

'~¥

Deborah Whipple
Attorney for Dean Harrell
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